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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 409 OF 2017 

 

JOSEPHINE MORAA OMWANWA.…. ….....................................COMPLAINANT 

 

VERSUS 

JUBILEE PARTY…………………………………………………............. RESPONDENT 

 

JUDGMENT 

Summary of the case 

1. The present claim, filed on 24 July 2017, relates to the conduct of the 

Respondent’s nominations for party lists as required by Articles 97 (1) (c), 

98 (1) (b), (c) and (d) and Article 177 (1) (b) and (c) of the Constitution. 

The Claimant brings this Claim on the ground that the nomination process 

conducted by the Respondent in respect of Nyamira County aggrieved 

her. The Claimant is challenging the list published by the IEBC on 23 July 

2017 alleging that the process towards its development was 

undemocratic and lacked inclusivity. She seeks an amendment of the list 

in respect of the Nyamira County Assembly top up list. 

2. The Claimant filed a supporting documentation that show that she is one 

of the applicants included for consideration for nominations to the county 

assembly. He attached the IEBC page containing the Nyamira nominees. 

The attached list was stamped with the party stamp and was dated as 

received on 5 June 2017 but was signed on 5 July 2017.  

3. The Respondent filed a replying affidavit by way of a response. The said 

affidavit, which was deponed by Peter Kahara, the Respondents Director 
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of Elections averred the Claimant was never a member of the party and 

never made the application as was required of members.  In addition, he 

averred that the Claimant was not a registered voter. 

 

Issue for Determination and Analysis 

Whether the Respondent contravened the law in the preparation of the party 

list –top up for Nyamira County submitted to the IEBC 

4. The claim is in respect of Respondents nominations list for MCA-top up 

positions Nyamira County, which is alleged was developed un-

procedurally and that as a result the list gazetted by the IEBC was 

defective and not in line with the provisions of the law and omitted the 

name of the Claimant whilst she should have been included therein. 

5. The procedure for nomination to the county assembly on the basis of party 

lists is governed by the Constitution, the Elections Act 24 of 2011 and the 

County Government Act 17 of 2012. The broad provisions on nominations 

are contained in Article 90 of the Constitution as read with the Elections 

Act, the County Government Act and the Elections (Party Primaries and 

Party List) Regulations of 2017. The IEBC is the body that is mandated by 

Article 90 (2) of the Constitution to supervise the conduct of party list 

nominations. 

6. Section 7 (2) of the County Government Act requires parties nominating 

persons to the county assembly ensure that the ‘community and cultural 

diversity of the county is reflected in the county assembly’ and that there is 

‘adequate representation to protect minorities within the county in 

accordance with Article 197 of the Constitution.’ This is echoed in 

regulation 20 (2) of the Party List Regulations, which requires that such lists 

ensure fair representation by taking into account the principles of Articles 

81 and 100 of the Constitution. 
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7. Section 34 (6) of the Elections Act further requires that lists submitted to the 

IEBC comply with the constitution and nomination rules of the respective 

party. It is the role of the IEBC to ensure that there is compliance with the 

constitutional and statutory guidelines for party list nominations.  

8. While it is true that the preparation of the lists is the domain of political 

parties, the IEBC retains an oversight role over parties in the preparation of 

party lists to ensure compliance with the law and the party’s own rules. As 

such, section 34 (6) A of the Elections Act provides that the Commission 

may, after scrutinizing the list and forming the opinion that it does not 

conform with the requirements of the Constitution, the Elections Act or the 

Regulations, require the party to review and amend the list to ensure 

conformity with the law and the Commission’s guidelines.  

9. It is primary that the party in compiling its list consider members who qualify 

and express interest in being considered. In deed discrimination, as 

alleged, could only have been exercised against such specified category. 

The Complainant has not shown any application she made, nor has she 

alleged that she applied and was not considered. She merely avers that 

although her name had been proposed at county level it was missing in 

the final list. The document she avers to support this county endorsement is 

indeterminate of this due to its inconsistency in dating and the fact that it is 

not on any letter-head nor is any forwarding letter signed by an identified 

county party official. 

10. From the foregoing, it is clear that any list prepared and submitted by a 

party to the IEBC can only comprise of duly qualified members that it 

selects through a clearly defined process.  

11. Unfortunately, the Claimant has not shown how or why she submits that 

she was the most likely applicant to have made it to the final list. 
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12. Accordingly, we find that the Claimant has not shown any reason why we 

should find that the nomination process was flawed.  

Their claim therefore fails. 

Orders 

13. In light of the foregoing, we find that the claim filed on 24 July 2017 be 

dismissed and we make no order as to costs. 

 

Dated at NAIROBI this …1ST DAY   of          AUGUST          2017 

 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


